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UNITED NATIONS OPERATIONS:

WHO SHOULD BE IN CHARGE?

by Lieutenant Commander M. Holly MacDougall

ABSTRACT: This thesis examines the legal and practical reasons
for United Nations political control and strategic direction of
United Nations authorized military operations. It also surveys
five United Nations authorized military operations (Korea,
Southern Rhodesia, the Gulf, Somalia and Bosnia and Herzegovina)
with a view to determining if United Nations political control
and strategic direction furthered or hindered the accomplishment
of the mission. It determines that there are overwhelming legal
and practical reasons for requiring United Nations political
control and strategic direction. It concludes with recommended
changes to the current United Nations structure to enhance the
United Nations ability to exercise political control and

strategic direction.
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The UN is an imperfect human institution

and can always be improved, but it must be
supported as one of the few things that stands
between humanity and the law of the jungle.!

I. INTRODUCTION

The United Nations Charter (Charter) was the final step in
the introduction of a new concept to international law: a
general prohibition of the unilateral resort to force by states,
combined with a collective security system.? The reality of a
world security system dominated by a balance of power between the
United States and the former Soviet Union prevented the
realization of the collective security system envisioned by the
Charter. The end of the cold war has lead to renewed hope that
favorable, new international circumstances have enabled the
United Nations (UN) to begin to fulfil effectively its primary
responsibility for the maintenance of international peace and
security.?

This renewed hope will be quickly dashed "if the design is
misinterpreted as simply a continuation of that old legal order
it was specifically intended to replace: the unilateral war
system."® A former Secretary-General to the UN, U Thant,
described the basis of both the League of Nations and the UN as a
pledge by sovereign states to co-operate, a pledge which involved
some measure of sacrifice of sovereignty in the common interest.
Much has been said recently about the vision of a new world order

which promotes peace and world harmony through the collective




security process of the UN.’ But are we progressing towards a
new world order or have we "barely reached the stage of the
development of the American Wild West, when frontiersmen took the
law into their own hands, or organized into posses to round up
horse thieves and cattle rustlers"?®

This thesis will show that political control and strategic
direction of UN authorized military missions must rest with the
UN to achieve this new world order. Parts I and II provide
introductory and definational material. Parts III and IV provide
proof of this thesis by showing that overwhelming legal and
practical reasons require UN political control and strategic
direction of these types of missions. Part V analyzes five UN
authorized military actions and demonstrates that UN political
control and strategic direction either furthered or would have
furthered the accomplishment of the mission. Finally, in Part
VI, I will conclude with recommendations for the strengthening of
UN headquarters designed to ensure adequate capabilities to
provide this political control and strategic direction and to
meet the practical realities of today’s UN.

The practical application of this thesis requires a
commitment by the members of the UN to the Charter’s collective
security system and the implementation of the new world order.
Statements, such as those made by the president of the Security
Council in January 1991, reaffirming the Security Council’s
commitment to the Charter’s collective security system to deal

with threats to peace and reverse acts of aggression, are




encouraging.’ However, actions speak louder than words and the
United States, the only remaining world power, has paid little
more than lip service to the commitment. Strategic control of
U.S. military forces in both the Gulf conflict and, for the most
part, United Nations Operation in Somalia II (UNISOM II) remained
with the United States. As President Bush noted, "A new world
order is not a fact; it is an aspiration and an opportunity . . .
to build a new international system in accordance with our own
values and ideas."® This thesis will demonstrate that, provided
the political commitment to collective security as envisioned in
the UN Charter is alive and well, UN political control and
strategic direction of UN authorized military actions is a legal

and practical requirement.

II. COMMAND AND CONTROL DEFINITIONS

To facilitate the thesis analysis, I must address the level
at which the integration of command and control of multinational
forces would occur.? Universally accepted definitions of command
and control concepts are virtually non-existent. Therefore, for
purposes of this thesis, the four command and control terms that
will form the basis of the discussion are defined as follows:

Political Control

The authority vested in a government or international
organization to determine the policies and political objectives

of a particular action. For UN actions, this political control




would be exercised through Security Council or General Assembly
resolutions authorizing UN missions in conformity with the
Charter and establishing the mandate for these missions.

Strategic Direction

The translation of the political policies and objectives
into military terms.!?

Operational Command

The authority granted to a commander to assign missions or
tasks to subordinate commanders, to deploy units, to reassign
forces, and to retain or delegate operational and/or tactical
control as may be deemed necessary.!!

Full Command

The military authority and responsibility of a superior to
issue.orders to subordinates. It covers every aspect of military
operations and administration, including discipline, and exists
only within national services.!? Typically, nations assign

military forces to the UN only under operational command.
III. LEGAL ANALYSIS OF UN AUTHORIZED MILITARY ACTIONS

A point of clarification is required to identify the types
of UN authorized actions which this thesis will analyze. I will
deal with those UN authorized actions where the use of force is
implicitly or explicitly authorized; an area which in recent
years has been increasing exponentially.!® These UN military

actions have been depicted as a continuum; at one end are the




lowest intensity operations (peacekeeping) and at the opposing
end, Chapter VII enforcement operations.! For purposes of
analysis in this thesis, UN authorized military actions will be
divided into four categories; peacekeeping, self-defence,
enforcement measures under Chapter VII of the Charter and
humanitarian intervention.

These categories reflect the four possible exceptions to the
general prohibition of the unilateral use of force set out in
Article 2(4) of the Charter. This prohibition has been
reaffirmed many times!® and is the cornerstone of contemporary
international law.!® I will first address the category of UN
peacekeeping operations to ascertain whether the use of force by
UN peacekeepers is a separate exception to this prohibition.
Then, I will examine self-defence!’ and the collective use of
force if the Security Council determines there is any "threat to
the peace, breach of the peace, or act of aggression."!® These
are the two exceptions to this prohibition specifically
recognized by the Charter. Finally, I will look at the doctrine
of humanitarian intervention which many jurists claim is a lawful
ground for forceful intervention in the affairs of another state.
My examination of these four categories will prove there is a
legal requirement for UN political control and strategic
direction of the last two categories. Thus, the primary focus of
this legal analysis will be enforcement measures under Chapter
VII of the Charter and humanitarian intervention. I will also

conduct a cursory review of the law as it pertains to the use of




. force for the other two categories. This will enable the reader
to understand the analysis offered in the section of the thesis

entitled "Five UN Authorized Military Actions."”

A. Peacekeeping

Although not specifically provided for in the UN Charter,
there is wide acceptance of the UN’s entitlement to engage in
peacekeeping operations. The advisory opinionvof the
International Court of Justice (I.C.J.)in Certain Expenses of the
United Nations has finally laid this issue to rest.!” But what
is the nature of these operations and are they an exception to
the general prohibition on the unilateral use of force?

. Peacekeeping is a noncoercive instrument of conflict
control which evolved at a time when Cold War constraints
prevented the Security Council from taking more forceful steps.?
Conceived by Lester Pearson and institutionalized by Dag
Hammarskjold, it came to symbolize international stabilization
and containment of local conflicts. The creation of buffer zones
and other neutral approaches to conflict resolution, executed by
multinational forces under the operational command of a UN Force
commahder, were the methods selected to achieve these results.?!
Peacekeeping operations have consistently honored three
limitations: first, the measures are undertaken without
prejudice to the rights, claims or positions of the parties

concerned; second, the peacekeeping operations are undertaken



with the consent of all parties concerned and particularly with
the consent of the host nation in which the force is stationed;
and third, peacekeepers may only use force in self-defence.??
The role of peacekeeping troops has been compared to that of an
umpire or referee. The referee’s success depends "on the consent
of the players and their understanding of the rules of the game
but never on the pugilistic skills of the referee himself."?
Although the Secretary General’s recent report to the Security
Council, indicating that he has authorized his civilian
representative in Bosnia to call in airstrikes if the Serbs
attack UN operations, has received a great deal of publicity,?
it is simply another example of peacekeepers potentially using
force in self-defence.

Thus, peacekeeping operations are not an exception to the
prohibition to the unilateral use of force. There is no
deployment of a peacekeeping force without the express consent of
the parties to the conflict. Their intervention is consensual,
rather than one executed by military force. Although most
peacekeeping forces are deployed under the operational command of
the UN, this is a historical practice rather than a legal
requirement. One of the most outstanding, but least publicized,
success stories in Middle East peacekeeping is the Multinational
Force and Observers (MFO) in the Sinai.? Despite the success of
this non-UN peacekeeping force, it is highly unlikely that non-UN
peacekeeping operations will become the norm. The difficulties

of financing these types of operations, as well as obtaining the




consent of all parties to the conflict to the deployment of a
non-UN multinational force, leads one to believe that
peacekeeping will remain within the purview of the UN for the

foreseeable future.

B. Self-Defence

Customary international law and specifically Article 51 of
the Charter recognizes the right of states to use armed force in
self-defence. A victim of an armed attack may use force to
defend itself provided such force is necessary and proportionate.
The same conditions apply to collective self-defence.
Legitimate, individual or collective self-defence "provides an
exception to the prohibition against armed force in Article 2(4)
of the Charter."?

In this thesis, I will not debate the contentious issue of
whether the only legal right of self-defence now available is
that found in Article 51. In other words, I will not deal with
the issue of whether there is a right to anticipatory self-
defence and a state may only resort to self-defence "if an armed
attack occurs."? The particular objective here is to look at
the right to exercise collective self-defence in response to
armed attack as preserved by Article 51 of the Charter.

Even the definition of the term collective self-defence is
the subject of much debate. The use of force in self-defence by

two or more states is envisaged by this term. Does this mean,




. however, "that all states exercising the right of self-defence
must have been subject to individual attacks or can states which
have not been attacked come to the aid of the victims?"?® The
essence of collective self-defence is "that the participants base
their action on a violation of their own legally protected rights

or interests."? Based on this theory it has been suggested as

follows:

[Tlhe situation which the Charter envisages by the term
is . . . a situation in which each participating state
bases its participation in collective action on its own
right of self-defence. It does not, therefore,
generally extend the right of self-defence to any state
which desires to associate itself in the defence of a
state acting in self-defence.¥

The contrary view to this approach is argued as follows:

If the provision for collective self-defense in the
United Nations Charter has any point, it is the

. recognition that, in particular contexts, an unlawful
attack upon one component of a group may, in its
objectives, dimensions, and probable effect, so involve
and endanger the whole as to make prompt response by
the group necessary, meet, and reasonable. Community
authority joins, we submit, with realistic observation
in recognizing that the "self" systems by and on behalf
of which claims to exercise defending coercion may be
reasonably asserted may exhibit differing measures of
comprehensiveness. These systems range from the primary
"self" of a single state, through a more comprehensive
group "self" established by two or a few states, to the
most inclusive "self" that may be organized in a
particular situation and which may include the bulk of
the community of states.3!

This approach appears to be the basis for such military
alliances as the North Atlantic Treaty Organization (NATO) and
the Warsaw Pact.

The decision of June 27, 1986, by the I.C.J. in the case of

Nicaragua v. United States of America contains the authoritative




interpretation of the law governing the right to self-defence.?
The Court held in the Nicaragua case that "a state may use force
in ‘collective self-defense’ in support of another only if the
victim state has declared itself to have been the object of an
armed attack and has requested assistance in collective self-
defence."3® Although a decision of the I.C.J. is not binding on
states other than the parties to the case, they are highly
probative in determining rules of law. Thus, it appears to be
the better view that collective self-defense authorizes states
which have not been the object of armed attack to come to the aid
of the victim if the victim state has declared itself to have
been the object of an armed attack and has requested assistance
in collective self-defense.

In looking at the right to exercise collective self-defense
in response to armed attack under Article 51, we must address one
further issue: when the Security Council is actively seized with
a matter and the procedural measures set out in Chapter VII are
being implemented, does this action pre-empt the right to
collective self-defense under Article 51? The answer to this
question lies in interpreting the words of Article 51 which reads
as follows:

Article 51. Nothing in the present charter shall impair

the inherent right of individual of collective self-

defence if an armed attack occurs against a Member of

the United Nations, until the Security Council has

taken measures necessary to maintain international
peace and security.

10




Do "measures necessary to maintain international peace and
security" encompass Security Council debate of the issues or the
passing of a set of intermediate measures such as economic
sanctions and blockades? Or do they only encompass a legally
binding decision by the Security Council terminating the
collective defensive action?

Legal scholars are split into two schools of thought on this
issue. One school interprets Article 51 as retaining the
customary right of states to defend themselves until the Security
Council takes affirmative action to suspend this right. This
school adopts the following reasoning:

[T]he Charter rule is that the exercise of the right of

self-defense does not suspend the jurisdiction of the

Security Council and that the assumption of

jurisdiction by the Security Council does not suspend

the "inherent" right of states to defend themselves.

Under the Charter the Security Council has the last

word, and can stop a war of self-defense by deciding it

has become a breach of the peace. But there is all the

difference in the world between a right of self-defense

which evaporates when an item is put on the Security

Council’s agenda and a war of self-defense which can be

stopped only by a Security Council resolution subject

to the veto of the permanent members."3

The other school of thought argues the contrary.?® The
legal scholars who support this position argue that "Article 51
is not an affirmative grant of a right of self-defense but a
statement of the situations in which the exercise of an ‘inherent
right’ is not precluded by the Charter."?® They further argue

that these situations are subject to a time limit and endure only

"until the Security Council has taken the measures necessary to

11




maintain international peace and security."? This position is

more fully explained by the following statement:

When the Security Council is actively seised with a

matter and the procedural measures set out in Chapter

VII are being implemented - until the gulf conflict a

rare event indeed - the collective security system

cannot be ignored in deference to some unilateral

action . . . taken pursuant to a claimed right of

collective self-defense. An act of collective self-

defense may conflict with the enforcement strategy and
actions the Security Council has approved and
implemented.3®

The correct interpretation of Article 51 falls somewhere
between these two positions and is the one adopted by Bowett.
Bowett’s description of the traveux prepartoires for the Charter
relating to Article 51 makes it clear that the assertion that
Article 51 is merely a statement of the situations in which the
exercise of self-defence is not precluded by the Charter is
wrong. It is clear that the drafters of the Charter anticipated
that the right to self-defence would remain unimpaired.?3’
Article 51 was merely added for clarification purposes: to be
sure there was clear recognition of the right of a country to
defend its sovereignty and to call on its friends to assist in
this defence.

This, however, does not address the meaning of the phrase
that "[n]othing in the present Charter shall impair the inherent
right . . . of self defence . . . until the Security Council
has taken the measures necessary to maintain international peace

and security" contained in Article 51. Again Bowett’s analysis

of this issue is the correct one. A determination of whether the

12




necessary measures have been taken must be an objective one,
based on the facts of a particular case. Thus, in cases where
the Security Council and a defending state are satisfied that
interim measures taken by the Security Council adequately protect
the defending state’s interests, these will be "measures
necessary to maintain international peace and security."‘® Cases
where agreement cannot be reached should be rare, but in those
cases where the individual’s rights may be sacrificed to the more
general interest of international peace and security, the
Security Council determination must prevail. This does not mean
that any interim measures taken by the Security Council are
deemed to be "necessary measures" as appears to be implied in the
analysis of the second school of thought. Quite the contrary.
The Security Council must make a definitive determination they
have taken "measures necessary to maintain international peace
and security." There is no reason why the Council has to be
explicit on this point as long as its intentions are clear. A
resolution ordering a cease-fire for all parties would be
adequate to preclude the use of force in self-defence. But a
resolution for economic sanctions would not preempt armed self-
defence unless that intention was expressly or clearly implied in

the resolution or in statements by Council members.*

c. Enforcement Measures Under Chapter VII Of The Charter

13




Chapter VII of the UN Charter contains the legal f ramework
for UN enforcement action. According to Article 39, measures
shall be taken to maintain or restore international peace and
security when the Security Council has determined the existence
of and threat to the peace, breach of peace, or act of
aggression. The Charter establishes two kinds of enforcement
measures: measures not involving and measures involving the use
of armed force.‘? For purposes of this thesis, I will only
discuss measures involving the use of armed force. The measures
to be taken by the Security Council involving the use of armed
force include "action by air, sea, or land forces as may be
necessary to maintain or restore international peace and
security."®® Article 43 sets out the provisions whereby the
Security Council will have at its disposal the armed forces
necessary to take the measures decided upon pursuant to Article
42. It requires the completion of special agreements between the
Security Council and member states whereby member states agree to
maintain armed forces and facilities on call for Security Council
action. Finally, Article 106 provides for joint action by the
five permanent members of the Security Council pending the coming
into force of the special agreements provided for in Article 43.

To date, no nation has entered into a special agreement with
the UN* and a body of opinion has emerged which regards action
by the Security Council under Article 42 as impossible in the
absence of Article 43 special agreements.‘’> The net effect of

acceptance of this body of opinion would be the inability of the
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Security Council to establish a UN Force. This was the position
taken by the United Kingdom delegation with respect to the
Security Council resolutions establishing the force in Korea.
The United Kingdom "took the position that the United Nations was
precluded from itself appointing a commander, because the
agreements provided for in Article 43 had not been concluded, and
because the action could not therefore be based upon Article
42, 46

Some legal scholars argue that Article 42's dependent
relationship with Article 43 is explicitly acknowledged in
Article 106 of the UN Charter by the words "[p]ending the coming
into force of such special agreements referred to in Article 43
as in the opinion of the Security Council enable it to begin the
exercise of its responsibilities under Article 42 . . . ."% It
is, however, generally accepted that Article 106 was intended to
be a transitional and temporary provision and the failure to
implement Article 43 agreements cannot have extended its
provisions indefinitely.®

The contrary position, and the preferred one, to this body
of opinion is simply that the absence of agreements under Article
43 would not prevent States from agreeing on an ad hoc basis to
placing forces at the disposal of the Security Council.*® The
travaux preparatoires of the Charter provide some assistance in
explaining why a special mechanism for providing the Security

Council with armed forces was included:
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It is to avoid being taken unawares that the Dumbarton

Oaks Proposals [the plans for a world organization

drawn up by China, Great Britain, the former Soviet

Union and the United States in 1944, and the basic

model for the Charter] provide that members of the

Organization shall conclude a general collective

agreement or special agreements to be submitted for the

Council’s approval, determining in advance the

importance and nature of the assistance each country is

prepared to furnish on request from the Council.?®
The possibility of resort to other methods than those mentioned
in Article 43 was not either explicitly or implicitly excluded.
The absence of agreements under Article 43 merely means that the
Security Council is unable to compel nations to contribute to UN
operations until authorized under Article 42.°! Thus, in
situations where the Security Council relies on forces recruited
by voluntary contributions of member states, "Article 42 seems to
stand very well by itself as a specific source of authority
enabling the Council to proceed to the application of armed
force. ">?

Even if one does not accept the argument that Article 42
provides authority for Security Council action absent Article 43
agreements, there is ample authority found elsewhere in the
Charter for Security Council action. One legal writer argues
that a UN force may be "established by a recommendation under
Article 39 simpliciter."®® A more convincing argument lies in
the doctrine of implied powers recognized in the I.C.J. advisory
opinion concerning Reparations for Injuries Suffered in the

Service of the United Nations.’® The Court stated that the UN

"must be deemed to have powers which, though not expressly
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provided in the Charter, are conferred upon it by necessary
implication as being essential to the performance of its
duties.">® Before attempting to rely on implied powers one must
determine whether the Charter forbids certain actions. In other
words: does the existence of Articles 39, 42 and 43 render
invalid the authority of the Security Council to establish a UN
force under general inherent or implied powers? The argument in
support of an affirmative answer to this question is that this
interpretation must be correct, otherwise the specific Charter
provisions become meaningless.”® The reason for these specific
provisions has already been explained; it was to enable the
Security Council to act promptly under binding decisions.
Further, the I.C.J. has refused to interpret the specific
provisions in this manner stating as follows:

Moreover, an argument which insists that all measures

taken for the maintenance of international peace and

security must be financed through agreements concluded

under Article 43, would seem to exclude the possibility

that the Security Council might act under some other

Article of the Charter. The Court cannot accept so

limited a view of the powers of the Security Council

under the Charter. It cannot be said that the Charter

has left the Security Council impotent in the face of

an emergency situation when agreements under Article 43

have not been concluded.”’
Thus, there is ample legal authority for the Security Council to
establish a UN Force to take action to maintain or restore
international peace and security in the absence of Article 43
agreements.

But is it hecessary for the Security Council to establish a

UN Force to meet its mandate to maintain international peace and
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security or can the Security Council implement its actions to
maintain or restore international peace and security in another
manner? There are two sources within the Charter to assist us in
finding the answers to these questions. They are the specific
provisions of Chapter VII and the general purposes and principles
of the Charter. The specific provisions of Chapter VII make it
very clear that the drafters of the Charter anticipated the
Security Council meeting its mandate by the formation of a UN
Force composed of the combined armed forces of all or several
members "unified by being placed at the disposal and under the
command and the strategic direction of a single body, the
Security Council, assisted by a Military Staff Committee."’® But
the specific provisions of Chapter VII have never been
implemented. Therefore, it is necessary to turn to the general
purposes and principles of the Charter to ascertain, in a
realistic context, the correct responses to the question posed.
Most intergovernmental organizations, as opposed to those of
states, are defined and thereby limited by the purposes of the
organization as set out in their constitution. Therefore, the
organization is "not constitutionally entitled to perform acts
designed to further other purposes."’ The Security Council’s
implied powers to utilize any reasonable means to take action to
maintain or restore international peace and security is limited
to utilizing means which comply with the general purposes of
principles of the Charter. Collective Security, an expression

not referred to in the Charter, is widely regarded as the
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principle goal of the UN.®® The Charter itself refers to
collective measures. Article 1(1) of the Charter reads in part
as follows:

The purposes of the United Nations are:

1. To maintain international peace and security, and

to that end: to take effective collective measures for

the prevention and removal of threats to the peace, and

for the suppression of acts of aggression or other

breaches of the peace . . . .
Based on this stated purpose, a strong argument can be made that
any armed measures utilized as enforcement measures by the
Security Council, in furtherance of its mandate to maintain
international peace and security, must be collective measures.

But what are collective measures? The potential answer to
this question covers a whole spectrum of responses from the
Security Council authorizing one state to act on its behalf
through such measures as may be necessary, to a true UN Force.
More importantly, can a resolution by the Security Council
authorizing a state or force to act on its behalf, which imposes
no control or direction on that state or force, really be
considered a collective measure? What happens if the measures
taken by the state or force cease to have the endorsement of the
majority of the Security Council?®® The importance of collective
measures is not in the tool selected to execute the mission.
This may be one or many states. The importance of collective
measures is that international will must be represented in the

continued direction of the operation as well as in the decision

to act. "Collective must mean the subordination of control of
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sovereign armed forces to a centralized instrument, authorized to

. act by the larger community in the event of a crisis."®? 1In
terms of this thesis collective measures must, at a minimum, mean
subordination of control of sovereign armed forces to UN
political control and strategic direction. The Security Council
need not establish a UN force to meet its mandate to maintain or
restore international peace and security. It can utilize the
armed forces of any of its members, if the members so agree,
provided the Security Council exercises political control and
strategic direction of these forces.

I must address a final issue and that is what, if any, real
impact this requirement has on limiting Security Council action?
In other words, if the Security Council fails to exercise

. political control and strategic direction of these forces, what
is the practical result? Some would argue none, since the
Security Council is the final arbitrator of its own authority.
The I.C.J. addressed this issue in the Certain Expenses Case as
follows:

In legal systems of states, there is often some

procedure for determining the validity of even

legislative or governmental act, but no analogous

procedure is to be found in the structure of the United

Nations. Proposals made during the drafting of the

Charter to place the ultimate authority to interpret

the Charter in the International Court of Justice were

not accepted; the opinion which the Court is in the

course of rendering is an advisory opinion. As

anticipated in 1945, therefore, each organ must, in the

first place at least, determine its own jurisdiction.®

The Security Council may be entitled to determine its own

jurisdiction "in the first place at least," but its role is
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